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GCOMPTROLLER GENEHAL OF THE UNITED STATES
WASHINGTON, TLG. F0JAB
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B-131836 June 5, 1973

The Honorable Johin Y, Varnex
Tho Eecratary of the Ravy

Dear Mr, Secratarys

Ve refer to letter daved Mareh 30, 1973, from the Undayr Secretary
of the Navy, in response to ouwr letter of February 9, 1973, in vhich
we requasted an ciprecsion of your views,concerniug thalprOpriet
paynent under 37 U,8,C¢ 427(h)(2) of fanlly ecpsration allouauca%(PSA)
to about 230 wenbers on three ahips whieh have heen or are being over-
hauled at the Yorfolk Haval Shipyard in Portsriouth, Virginia, locaved
about 3 miles fro Korfolli, Virginia, the home povt of the ships,

In our letter wa stated that nooe of these memberxs' familiceo
veclde in tha Norfolk arca and that vwhen they wevae mssigned to tho
ships the merbers had the option of maving their families at Govern-
ment expenoe to the Rorfolk ares, but cliose not to do so. VHhile the
ships were at Forfolk such menbars had no entitlement e rSA, bhut vere
paid the &llowance for the period when the ships to which they ware
assigned weve being overhauled in Portswmouth, We pointed sut that
those mambers vho had moved theilr families to lorfolk, the home port
of the ships, did not recelve the allowanca and Lt was furthar pointed
out that had the other nwidbers moved thelr families to the jiorfolk
arcu they tuo vould not have been entitled to the nllowsnce while their
ehips were at Fortowoutlh for overhaul since they still would have been
within enny comnuting distance of their families,

In our letter ve referved to two of our decivions, 43 Comp, Gen,
44& (1963) and 43 Comp. Gen, 527 (1964) in wvitich we held, contrary to
,an earlier decinion, 43 Cowp, Gen. 332 (1963), that s marbcr wviloge
dopendents do not reside at or in the viecinity of the hone port would
be entitled to F5A, if otherwise qualiffed, when the nmember's vessel
io away fvon its homo port and there vesults a separation of the memberx
fron hie dependents by reason of his nilitaxy asvignmant,

It was notad, hovaver, that the decioions did not considar the
aituation of a short move of the vessel in the vicinity of the honmae
poxt svch as the novoment from Norfolk to Portsmouth, &Hince no
antitlement to tha allowance rosulted in tho tase of deperdents
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reolding in the vicinity of Norfolk, the view uas expressed that
mambers whose dependents did not reside in that vieinity had no
greater right,

In his letter of larech 30, 1973, the Under Sccrotery has exprassed
the view that under the governing law and regulationa the payrcents of
tho allovance to the involved noubera are believed to be correct pro-
vided they are otherwise entitled thereto, lle sayo that there is no
question that a pasber of elipible pay grade and "with dependents’ who
in on duty on booxd «hip away from the hois port of the ship for a
continuwous pexiod of nporo thai, 30 days is entitled to the ellowance, if
othenvise ontitled, even though the ship is "augy fron the home port"
only s far &8 a uearby port, In this commcctlion, he adds that 37 U,S,.C,
427(L) (2) uses the wordn "the home port" mid doss vobt addrz28s or open
considevation of a tecrm such as vielnity or provimity, '

The Under Secretary also explains that the entitlement of a
penbay nust additionaily by exanined under the provisions of paragraph
30313 of the Departwent of Defense Military Puy and Allovances Entitle-
ments Manual which states 4n pertinent part that "FEA does not accrue
to o member Af all of Wis dependents rosida at or near his duty station”
and alpo aeatablishes puidelines of elther a distance (one way) of
50 nileo as & reasonsble cormuting distance or u time of 1 1/2 hours
required to comsute one way as the basin for detormining whether the

dependents resida near the duty atation,

The Undex Secretary further says that the poverning law would
appear to have contcuplated thet the fact of a meuber being on duty on
bourd ship away from its hiome port for a continuous period of rore then
30 days did crcate and constitute a Governneat~enforvced fumily separa-
tion, And, he poinis out that clouse (2) «f 37 U.5.C. 427(b) 1c the
only one of the thrpe clausea under that suvo, ectlon which does not
contain the phrace "and his dependents do not veside at or near # % &1,
In view thercof ha expicuscs the belief thac Conpresa contemplated the
absence of the ship fron the homz port as creating the Governmonts
enforced separation and did not intend that the merber's decision
reparding vhere ha locatad his femily would enter the entitloment
detordnation, 'This vicw, he ctates, is supportod by ouy decicion,

43 Comp. Gon. 444 (1963), in which it was deerww ..d that a liavy nenber
who maintains a vesidence for his family in San Francioco while aosigned
to a ohip vith 4its houe port at San Diego im entitled to the allowance
vhen tha vessel is away from that hiome port for wmore than 30 days.

In comenting on the effect of tho above~mentioned paragraph 30313
of the Department of Vefense M{litary Pay wid Allowances Entitlenents
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Manual the Under Sacretary also cxpresses the view that {f soma
eligible nerbers on board ship in Portenpouth had moved thoir depen-
dents to the aves, but vo a point outside that described by a 50-pile
raddus or 1 1/2 hourp cne-way traval time from the ship, when away
Yrom the home port, thcy would be cligible to receive the nllowance,
On this basis, he asserts that 4f the ship ou which a nenbay vas on
board at PVortemouth had gone to a port in Maine for 30 days or wore,
hia entitlenent to the pllovance would have to bp exeoined under the
oaue tina and distonce rules with regard to hie dependent's residenca,

Additionnlily, the Under Seeretary contends thet a hevdship would
be inflicted on havy nuvbers under the views cupresced in our letter
of Tebruary 9, 1973, lie refers to un elipible membew who receives
ordore to o chip vhlch a% that tine is scheduled to be deployed fyon
its homa port a vajority of the tina during the newsbor's proapective
tour, (m this Information, the member utilizes his dependent trany-
portation entitloment to vove his fardly to on 2vea which is judged
Letter for his fardly durdup prolonped absences and which is rnway
frox the homo port, Upen yeporting to thoe ship, the ncuber finds that
the achizdule has chanjed and the ship will be undergoing ovevhaul in a
yord outsidn of, but clese by, the home port, %he Under Secretary esays
that a decialon made by tho manber beenuse of prospective Govervnent-
enforced separation has now sveated a eituation in which any change to
the curront entitlexent wrould presumably not allow payment of the allou-
ance, Thie, ha ascorts, wvould vork a hardohip on the werber and would
be an inegquitchle dnterpretation o) the law,

He new undaroctand that tha propriaty of payment of YHA to neubers
astgigned to a veasel homeported at Worfolk but at the Povtsnmouth liaval
Shipyard for a period in excens of 30 days wac considercd Ly the
Comptroller of the Navy dn 1967, It 1s our undorstanding that he con-
cluded that A the manbar's dependents recided at & place other than
the hoaz pert and the distance evcovded a reasonuble cormmting distanco
(50 miles one-vay), payoaent wee nuthorized unleas the meuber actually
cormuted to the residence of his dependents,

In decicion of Janunvy 30, )9G4A, 43 Comp, CGen. 527, we rejected
a liavy pronosal to deny FSA undey 37 U,S.C, 427(b) (Z) vien the siip to
which a wesber {s attzached roves from the hone port to ancther location
Arithin a 50 nile radius, Wo said thate~-

& % & Unliko the restxictive dependent residance
provivion in clauwsea (1) and (3) of section 427(b),

clauso (2) conteins no express languapge which would
rvestrict or qualify the paynent of tha allowance on
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the basis of whore depondents resida, lence, ve are
‘dubfous that there 4s ndequate boris for n rule which,

for purpones of prynent of the allevancoe under clause (2),
which vould ruaka e distinetion hetween cases viwra the
wavber's ship de leps than 50 miles frou its hoize port and
cases waore 1t 48 nore than 530 npiles fropn the liowe port,
I¢ 1g our view, hovever, as indicuted ipn our decioion of
October 8, 1263 [43 Comp, Cen, 33Z) end for the reasoun
ptated thercin, that the pllovances authove.od by all
thren clavrer wnder subuention (b) osre “predicated on a
sepuration ol the menber Lroin his dependentn by reason of
his nilitary nasipmient and 18 designed to yeinbuzne hin
for the addltioual expensen that avige [et the place)
vhere hios dopendeuts rozddo by veasoa of his zuparatlon
fron then,"

Thua, the biesla question in dateriiniug entitlcsant to TSA ia
wviiether there hat vesulted an enforced gepavatisn of the wenber from hils
dependzatn by reason of his nilitery assignuent, Controry to the opiniorn
of tha Under Gecretary no entltleient exfotos £f the peaber's vessel woves
to a nearby port and the mouber can continve to realde with his dependents,

Pevaygraph 30313 of rhe Departvent of Defence Military Pay and
Allowanceu Latitler:mts Hanusl, referred to by the linder Seerctary,
veflects our affiviative enswer to question 26 4w 43 Cowp, Gen. 332, 353,
at fallowst

I the dependents of a veuber do not reside within n
veasopnably dnily comuuting distanre of his duty atation,
a distance of 50 milao Leaing congidered an tue muxinum
onc-yiay ¢istance for thin purpose except where a nenber
nctually co iwwtes a prester distance daily, raty it be
considerpd thet hio depesdants do not reside ot or nenr
his atation for the purpose of clauue (1) of J7 VU.S.C,
427(a) or clauwoe (1) and (3) of 37 U.6.C, 427(b)?

Faranraph 33313 also reflects tho decisions 4n the cases of Cenida
ve Unttod Ctatea, 183 Gt €, 262 (1970) end Tnsker v, Untted Sitacen,
178 Gty Gl 50 (19357) hwolddus that the renbers vere eatitled to fardly
separation allevence under eaction 4272(L) (1) wvhzre the dependentn
reoided abouk 25 niles from the members' duty stations bLut the eircun-
ptances vere such that comauting wvas not fersiblo Lecause of poor rosds

end the lachk of traunaportation,

It vill Ye noted that clause (1) of aubsection 427(a) and clauees
(1) snd () of subbection 447(b) suthorize FSA in circunstancen vhere
transpontucion of dependente to thae womber's duty station {v 1ot autho-
vized At Covernucut expenne aod hie dependenty do not reside at or ncar
such gtation, .
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Since payment of family separation allovanca Lncident to duty
aboard a vepcel im governed by eclause (2) and since Korfslk {8 not a
restricted svaclon, transportation of dependenta to thed atation being
authorized at Goveyrnuent evpense in otherwina proper cpscn, para-
graph 30313 of tho manval appeuarp to have no opplication Jn the cace
of neubers cusipnud to vesseln honuporvted thore, Connequently, that
perasranh of the resulntious provides no basis to pay 1A to a rviember
vio, for parconul yeacona, han elected to locate hiis depridents away
fron such hoira port,

As indicatod above, ve hove heold that a rsuhex 4o pot precluded
frow receiviny VA by rancon of tin fect that he dope ot pave his
dependents to the vieinity of the Lhona port, sg he fs asuthoyised to (o
ot Covermannt cupentic, Ghoso Ceclulond were inteded to retiirdse Che
nllosance on evbatentially the ge=o basis an is authorideel for perhoun
viose dependents rveside ot the hewue port,  Uowavor, 4t weoy wst dntended
thet a nenber vho elected not to bring hic depenldentn to rvunide at the
horis port would ba In a rove favorable poafciza thon the 1ober who
moved his dependents to the hioue port,

Ap wo have indicated, the allowances authorizad 4n all threa
clausen undey oubsectiva 427(b) ove predicated on a sepuration of the
perber from hin dependents by veason of hipo rmilitayy ascignuent, Vihan
the vesaels fnvolved vere moved from Novfolk to lorvtarouwth there was
ust such o poraration of the mpewbera and thelr dependente reedding at
Horfolk o3 would entitle then to the allevance, ITdkiewira, no such
separotfion resulted in the core of dependents who reside avvay froo the

houa port,

While the Undey Scerctary maintains that to deny FEA in the
cirewmstencos invalved 'Srould vork n hardsidy on the Havy recher and
vould be an wnarranted and dnocuitoble estension of tha I'SA low," it
i pointrd out that, on the other lLindd, t'sn uwjustificd pryanves of
the allovenco to the niechers whose dependense do wot xesice in thu
Norfolk erer aretuutesount to a "windfall” wince the other penbers on
the cave ships vhoswe dependeats rerided in that arca are lepolly
pri:cluded fyon receiviung the allovance.

Furtheriors, the foct that the nenber ney have espeeted extended
pea duty wiw:n hiu located his dependents ewoy {ren the hove port pro-
videu wo basvis for paynount of the sllowance, Frequeut ciangies in duty
anaignaeato, cfteu on short votice, is an dicident of duty in the arned
sorvicess A wenber has no veated 1l¢ht to allowances which night hava
accruad 1f his anticipated assilgnuent had not boaen changed,
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In vict of the foregoing, ve find no legal basls for the paywents
of F8A ducident to the movenent of the veszels from liorfolk to
Portonouth, ‘Therefoyve, such paynents should hae discontinued fsmedi~
ately, Inasnuch an there is evidence of vecord, as indicated above,
to sliow that the Conptroller of the lavy wisinterpreted our decision,
43 Conpy Geny 527, no action nced be taken to collect the improper
poynientn alrazdy made Lf they vere correct in other respectn, Thesa
paymente presenably vera eccepted in pood faith by the nembers and,
in any evenr, they apparently wvould be proper for waiver under the
provisionn of 10 U,S8.C., 2774,

Sincerely youre,

PAVUL'G, DisusLG

For the Comptroller General
of the United States





